
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   09/03/20 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC12-02816 
CASE NAME: WALTERS VS. AHAD 
HEARING ON MOTION FOR ORDER OF ENTRY OF JUDGMENT AFTER DEFAULT 
FILED BY WALTERS GLEN HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish that an agreement was reached and signed by the 
parties; Meintzer did not comply; the amount sought complies with the terms of the agreement 
and does not constitute enforcement of improper liquidated damages; and the attorney fees 
sought are authorized by the agreement and are reasonable.  Plaintiff, however, has submitted 
one document purporting to be both the order granting the motion and the judgment.  Plaintiff 
should resubmit two separate documents: an order granting the motion and a judgment. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00716 
CASE NAME: WESTBAY VS. CHATEAU AT POET'S 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY CHATEAU POETS CORNER, L P. 
* TENTATIVE RULING: * 
 
Continued by the Court to September 10, 2020, at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01067 
CASE NAME: TEJERO VS. NRG ENERGY SERVICES 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT & OSC RE: 
FAILURE TO SUBMIT COURT REPORTER STIPULATION & ORDER FROM 8/13/20 
HEARING  /  FILED BY AARON TEJERO JR. 
* TENTATIVE RULING: * 
 

 Plaintiff Aaron Tejero, Jr., moves for preliminary approval of his class action and 
PAGA settlement.  The Court initially heard the matter on August 13, 2020, but requested that 
counsel submit a supplemental declaration addressing particular issues, which was filed on 
August 27, 2020. 

A. Background and Settlement Terms 

The original complaint was filed May 25, 2018.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, and failure 
to pay for time or expenses associated with obtaining mandatory drug tests. Pursuant to 
stipulation, an amended complaint adding a PAGA cause of action was filed on May 3, 2019.  
A Second Amended Complaint was filed on June 12, 2020.   

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator.  The matter was removed to federal 
court, remanded, then removed again.  After a settlement was reached, the parties then 
stipulated to another remand. 
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There are three primary types of claims asserted by plaintiff.  First, the unpaid overtime 
claim is based on the indication that defendant paid overtime based on the federal statute 
(FLSA), which requires overtime only where an employee works over 40 hours per week, 
instead of applicable state law, which requires overtime where an employee works more than 
eight hours per day.  Apparently, the use of alternative work-week schedules led to this issue.  
In the supplemental submission, counsel describe their contention that for seven of defendant’s 
nine locations, the required election procedures for adoption of alternative work-week schedules 
were not followed.  No information initially was provided concerning how much difference in 
overtime pay actually occurred as a result of this alleged policy.  In their supplement, counsel 
advise that they obtained a sample of information for 28% of the class, which enabled them to 
estimate the number of shifts that qualified for daily overtime and the total hours of overtime, to 
extrapolate those numbers to the entire class, and to then apply the hourly overtime rate.   

Initially, there was no discussion of a sub-class of persons who worked alternative 
work-week schedules. 

Second, the complaint alleges that new employees were required to take a drug test, 
but the time spent traveling to obtain the test was not compensated, nor were travel expenses 
reimbursed. 

Third, the complaint alleges that defendant failed to provide proper meal and rest breaks.  
Initially, nothing in the record indicated the existence of any uniform policy or practice that would 
explain the extent or scope of the violations, or justified class treatment. In their supplement, 
counsel explain that defendant generally did not train employees in proper rest and meal break 
policies, did not monitor whether breaks were taken, and did not have written policies expressly 
providing for premium pay for missed breaks, 

A gross settlement amount of $2,250,000, non-reversionary, will be paid to the 
Settlement Administrator.   

PAGA penalties would be $100,000, resulting in a payment to the LWDA of $75,000.  
A class representative incentive payment would be made to plaintiff in the amount of $10,000. 
CPT Group, Inc., is the settlement administrator, and estimates costs at $10,000.  Litigation 
costs would not exceed $35,000.    Attorney’s fees would not exceed one-third of the fund, i.e., 
$750,000.  This would leave a net payment to the class of $1,370,000, which would be divided 
into wages, interest, and penalties.   

Notice to the class would be provided, which would include the number of work weeks 
for each member, which is the basis for determining each class member’s share.  The class 
members will not be required to file a claim.  Class members may object or opt out of the 
settlement.  Various prescribed follow-up steps will be taken with respect to mail that is returned 
as undeliverable.   

Based on the estimated class size (about 520), the average settlement share is about 
$2,635. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
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further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which 
a settlement may be approved.  The Court has found no binding authority, but one federal 
District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  
The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would 
result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing 
Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 
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Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only 

as part of final approval.   

D. Discussion 

All told, the theoretical maximum recovery estimated by plaintiff’s counsel is 
$11,735,237.  The basis for the estimate as to the drug-test related violations is clear enough.  
The supplemental submission now provides some explanation of how it was determined when 
there were violations. For the meal period violations, plaintiff estimates a 20% violation rate. 
For the rest break violations, plaintiff estimates a 30% violation rate.  No basis for these figures 
initially was provided.  The supplemental submission acknowledges that this estimate is not 
based on evidence found in discovery, but is based simply on their experience in similar cases.  
Waiting time penalty estimates are derived from the underlying violations.  

The gross settlement amount is about 19% of the total estimate.  This is subject to 
NRG’s defenses, and many of the penalties are derivative from the underlying violations.   

As to PAGA penalties, such penalties could be deeply discounted for a variety of 
reasons, even if plaintiff prevails. 

 Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

As to the information concerning the meal break and rest break periods, the 

supplemental submission at least provides some description of the nature of the “policies or 

practices” that support their claim.  This is minimally sufficient for purposes of settlement 

approval 

In addition, the Court had expressed concern that the overtime/alternative workweek 

claim was not pleaded until the Second Amended Complaint, which was filed after an 

agreement had been reached.  The supplemental submission, as described above, provides 

enough information about the nature this claim for settlement purposes. 

Finally, while the moving papers assert that the appropriate PAGA notices have been 

given, there initially was no documentation presented either of the initial notice, the new notices 

that preceded the Second Amended Complaint, or of notice of the settlement.  In the 

supplemental submission, counsel have provided proof of service of the settlement and motion 

on the LWDA.  As to the earlier notices, counsel point out that they were attached to the 

complaints.  Technically, attachment to the pleadings shows only that plaintiff alleges that he 
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has given notice, it is not evidence that notice was given.  The supplemental declaration itself, 

however, states that notice was given, which is sufficient evidence for this purpose. 

All things considered, plaintiff has sufficiently addressed the Court’s concerns.  

The motion is granted.  Counsel are directed to prepare an order reflecting this tentative ruling, 

the other findings in the previously submitted proposed order, and to obtain a hearing date for 

the motion for final approval from the clerk.  Other dates in the scheduled notice process should 

track as appropriate to the hearing date.  The ultimate judgment must provide for a compliance 

hearing after the settlement has been completely implemented. 

As to the Order to Show Cause re failure to file a court reporter stipulation for the 

August 13, 2020 hearing, the parties have filed a stipulation on File&ServeXpress, but this does 

not constitute compliance with the requirement.  Section X of the Electronic Filing Order requires 

that where an order is sought, including one by stipulation, the stipulation for the order must be 

submitted to the Complex Litigation Department Electronic Mailbox.  The parties still have not 

complied with this requirement. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01147 
CASE NAME: ROBINSON VS. ONYX PROTECTIVE 
HEARING ON MOTION TO AMEND DEFAULT JUDGMENT TO ADD JUDGMENT DEBTOR 
FILED BY NICHOLAS ROBINSON 
* TENTATIVE RULING: * 
 
            Plaintiff Nicholas Robinson moves to amend the judgment in this matter to add a 

judgment debtor, specifically Griffin Protective Services.  The judgment in question is a default 

judgment entered against defendant Onyx Protective Services, Inc.   

Under Code of Civil Procedure section 187, the court has authority to amend a judgment 

to add additional judgment debtors.  (Wolf Metals Inc. v. Rand Pac. Sales Inc. (2016) 4 

Cal.App.5th 698, 702.)  Courts are to apply “the greatest liberality” in allowing such amendments 

to assure that justice is done.  (Greenspan v. LADT, LLC (2010) 191 Cal.App.4th 486, 508.)  

There are a number of theories under which the motion may be granted, but plaintiff here relies 

on the ground that Griffin is the successor in interest to the original debtor.  (Wolf Metals, supra, 

4 Cal.App.5th at 708-709.) 

 Plaintiff’s evidence consists of two declarations.  In one, counsel attests that calls from 

her office resulted in an unidentified person advising that Griffin now owns Onyx, that in August 

of 2019, Onyx marketing materials and uniforms were changed to Griffin, that most employees 

of Onyx now work for Griffin, and that the websites of Griffin and Onyx are nearly the same.  

The second declaration is from Fabian Moreno, who describes that he worked for Onyx, but in 

the latter part of 2019, he and other employees filled out paperwork to transfer their employment 

to Griffin.  His job did not change, and his first Griffin paycheck included compensation for time 

while he worked for Onyx.  He also states that Griffin employs many former Onyx employees 

and offers the same services.  Finally, he states that “as far as I know” all of the clients of Onyx 
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became clients of Griffin. As to counsel’s declaration, the various statements would not 

withstand a hearsay or competence objection for a variety of reasons.  As to Mr. Moreno’s 

declaration, it appears to be admissible as far as it goes, although his competence to know 

whether Griffin absorbed all of Onyx’s clients is not established. 

 Factually, Griffin responds by showing that its incorporation precedes that of Griffin by 

8 years, and its license precedes Onyx’s by six years, thus it does not exist solely to carry out 

Onyx’s business.  It further asserts, through competent declarations, that its package of 

services, while similar to Onxy’s, is common to the industry.  It did not hire everyone from Onyx.  

Griffin’s CEO, sole officer, and sole director is Ygnacio Garcia.  Onyx’s CEO, sole officer and 

sole director is Attore Carboh.  It asserts that the two corporations have different physical 

locations.  Finally, it states that Griffin did not purchase all of Onyx’s assets.    

 In considering whether a proposed judgment debtor is the successor of the actual 

judgment debtor, one court has stated that the request may be granted “only upon a showing of 

one or both of the following factual elements: (1) no adequate consideration was given for the 

predecessor corporation’s assets and made available for meeting the claims of its unsecured 

creditors; (2) one or more persons were officers, directors, or stockholders of both corporations.”  

(Wolf Metals, supra, 4 Cal.App.5th at 705, quoting McClellan v. Northridge Park Townhome 

Owners Ass’n (2001) 89 Cal.App.4th 746, 754.)  McClellan itself, however, states that successor 

liability is not established “unless (1) the purchaser expressly or impliedly agrees to such 

assumption, (2) the transaction amounts to a consolidation or merger of the two corporations, 

(3) the purchasing corporation is merely a continuation of the selling corporation, or (4) the 

transaction is entered into fraudulently to establish liability for debts.”  (Id., at 753.)  Notably, 

these tests are disjunctive, i.e., they need not all be established.  Based on the moving papers, 

however, plaintiff appears to be relying on alternative (3), the “continuation” theory. 

Plaintiff relies to some degree on CenterPoint Energy, Inc. v. Superior Court (2007) 157 

Cal.App.4th 1101, 1122, for the proposition that the tests are not exclusive and each must be 

determined on “their own unique facts.”  This is true, but that unique inquiry does not allow a 

wholesale abandonment of the tests laid out in other cases.  

 On this record, plaintiff has not met his burden.  While the fact that Griffin pre-dates 

Onyx is not dispositive, there is no information concerning the size and scope of Griffin’s 

business before it purchased assets from Onyx.  There is no apparent overlap in the officers or 

directors.  The extent of assets acquired from Onyx, or whether Griffin had any knowledge of the 

judgment when it acquired the assets is not established.  Nor is there any information provided 

concerning the consideration paid for the assets. The motion is denied, without prejudice. 
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 5.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO APPOINT CUMIS COUNSEL 
FILED BY BRIAN GOLDMAN M.D. 
* TENTATIVE RULING: * 
 
  Defendant Brian Goldman, M.D., Inc. (“Goldman”) moves that the Court appoint Cumis 

counsel pursuant to San Diego Navy Federal Credit Union v. Cumis Insurance Society (1984) 

162 Cal.App.3d 358, 364, and the subsequently enacted governing statute, Civil Code section 

2860.  This action is brought by plaintiffs for injuries sustained at the hands of Dr. Goldman’s 

ex-wife, at the time an employee (or former employee) of Goldman.  Goldman’s insurer, 

Hanover Insurance Group, has intervened in this action, and has filed a declaratory relief action 

in federal court, raising a number of coverage issues. 

Section 2860 provides that where “a conflict of interest arises which creates a duty on 

the part of the insurer to provide independent counsel to the insured, the insurer shall provide 

independent counsel to represent the insured[.]”  It also provides that a conflict does not exist 

simply because the insurer denies coverage, but that “when an insurer reserves its rights on 

a given issue and the outcome of that coverage issue can be controlled by counsel first retained 

by the insurer for the defense of the claim, a conflict of interest may exist.”  In addition, it 

provides that a conflict shall not be deemed to exist because punitive damages are sought or 

“solely because damages in excess of the policy limits are sought.”   

As a threshold matter, nothing in the case law or in section 2860 indicates that the court 

entertaining the underlying litigation (this Court) has the authority to determine that a conflict 

exists and to “appoint” Cumis counsel simply by virtue of a motion to appoint.  The coverage 

and conflict issue appears to be properly before the federal court in the declaratory relief action 

filed by Hanover.  If that action did not resolve the issue, the issue might arise in the context of a 

subsequent action by Goldman against Hanover.  (Indeed, Cumis itself was such a case.) Some 

courts have entertained cross-complaints for declaratory relief by a defendant against an 

insurer, seeking a declaration that a party was entitled to independent counsel.  (Centex Homes 

v. St. Paul Fire & Marine Ins. Co. (2018) 19 Cal.App.5th 789, 794.) But Goldman has provided 

no authority that this Court may grant this motion. 

Hanover also asserts that the claim for appointment of Cumis counsel is a compulsory 

counterclaim, which Goldman was required to raise in the federal court declaratory relief action.  

This Court does not address that issue.  Under California law, there are no compulsory cross-

complaints in actions seeking only declaratory relief.  (Code of Civil Procedure, § 426.60(c).)  

This Court is not aware of whether federal law has an equivalent limitation.  For purposes of this 

motion, it is enough that there is no authority for this Court to grant a motion appointing counsel. 

The motion is denied. 
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 6.  TIME:  9:00   CASE#: MSC18-02350 
CASE NAME: SMITH VS. WHEELS FINANCIAL 
SPECIAL SET HEARING ON: APPROVAL OF CLASS ACTION SETTLEMENT 
SET BY COURT (SEE ORDER FILED 08/11/20) 
* TENTATIVE RULING: * 
 
Motion withdrawn by plaintiff on August 25, 2020. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00021 
CASE NAME: VAN VOORHIS VS. YEE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BETTY T. YEE, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment or summary 

adjudication brought by the three named defendants: (1) Betty T. Yee, the California State 

Controller; (2) the Judges Retirement System (“the JRS”), and; (3) The Board of Administration 

for the California Public Employees Retirement System (“the Board”), as administrator of the 

JRS.  The motion is opposed by plaintiff Bruce Van Voorhis.  The role of the California 

Department of Human Resources (“CalHR”) is addressed in this ruling, but that department 

has not been named as a defendant. 

 Defendants’ motion for summary judgment is granted.  Defendants shall prepare a 

proposed judgment of dismissal, separate from any formal order on the motion, and shall submit 

that proposed judgment to plaintiff for approval as to form.  The basis for this ruling is as follows. 

A. Evidentiary Matters. 

Defendants request judicial notice of plaintiff’s Complaint in this action, filed on 

January 8, 2019.  (RJN, Exh. “A”.)  Defendants also request judicial notice of five documents 

filed in the Mallano action, a class action lawsuit commenced on January 21, 2014 in Los 

Angeles County Superior Court, No. BC-533770.  (Defendants’ RJN, Exhs. “B” through “F”.)  

Defendants’ unopposed request is granted. 

Plaintiff requests judicial notice of four documents filed in the Mallano action, and two 

unpublished Court of Appeal decisions arising from the Mallano action.  These documents were 

submitted in support of plaintiff’s prior motion for summary adjudication.  (See Plaintiff’s RJN, 

filed on 8-14-19, Exh. “1”.)  Plaintiff also requests judicial notice of three documents in this 

action: the Complaint, the Answer, and the Order After Hearing filed on May 21, 2019.  Plaintiff’s 

unopposed request is granted.  The Court notes that the operative responsive pleading is 

defendants’ amended answer, filed on August 14, 2019. 

 B. The Law Governing Res Judicata. 

 The doctrine known as res judicata has two aspects: claim preclusion, and issue 

preclusion.  (Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 797.)  The Court will 
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summarize both aspects, although claim preclusion is the aspect of primary concern in this 

ruling on defendants’ motion. 

Claim preclusion bars a party from bringing claims in a second action based on the same 

“primary right” as claims litigated in an earlier action.  (Id., at 797-798.)  Claim preclusion applies 

not only to claims were actually raised in the earlier action, but to any claim “within the scope of 

the action, related to the subject matter, and relevant to the issues so that it could have been 

raised.”  (Burdette v. Carrier Corp. (2008) 158 Cal.App.4th 1668, 1674-75.) 

Issue preclusion, also known as collateral estoppel, precludes the relitigation in a second 

action of issues decided in an earlier action.  Issue preclusion applies when (1) the issue is 

identical to an issue decided in a prior proceeding; (2) the issue was actually litigated; (3) the 

issue was necessarily decided; (4) the decision in the prior proceeding is final and on the merits; 

and (5) the party against whom collateral estoppel is asserted was a party to the prior 

proceeding or in privity with a party to the prior proceeding.  (Buesa v. City of Los Angeles 

(2009) 177 Cal.App.4th 1537, 1548.) 

 C. Terminology. 

 The calculation of judicial salary increases is based in part on “the average percentage 

salary increase for the current fiscal year” for other California state employees.  (Gov. Code, 

§ 68203, subd. (a).)  There are three possible formulas for deciding which salaries should be 

included when making this calculation that are relevant to this ruling. 

The Increase Formula 

 The Court will refer to the formula that plaintiff formerly advocated for in this action, 

with regard to fiscal years before 2016-17, as the “Increase Formula.”  This formula has become 

moot, because the Court has already ruled that all of plaintiff’s claims for fiscal years before 

2016-17 are barred by both claim preclusion and issue preclusion.  (See, Order After Hearing, 

filed on 9-30-19.) 

Under the Increase Formula, only salaries that increase would be included.  Salaries that 

remained the same, or salaries that decreased, would not be included.   

The Decrease Formula 

 The Court will refer to the formula that the defendants in the Mallano action 

unsuccessfully advocated for as the “Decrease Formula.”  Under the Decrease Formula, 

salaries that increase, salaries that remain the same, and salaries that decrease are 

all included. 

Arguably, in the 2016 amendments to Government Code section 68203, the California 

Legislature adopted the decrease formula.  However, because section 68203 does not explicitly 

address salaries that remain the same, the statute could theoretically be interpreted as including 

only increases and decreases. 
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The Zero Formula 

The Court will refer to a third formula as the “Zero Formula.”  Under the Zero Formula, 

salaries that increase, salaries that remain the same, and salaries that decrease are again all 

included.  The difference between the Zero Formula and the Decrease Formula is that, under 

the Zero Formula, salaries that decrease are treated the same as salaries that remain the same, 

i.e., they are treated as a zero percent increase.  The plaintiff in Mallano advocated for the Zero 

Formula, and the trial court applied that formula. 

D. The First And Second Causes of Action. 

 D-1. Claim Preclusion. 

Plaintiff’s First and Second Causes of Action are based on allegations that salaries 

remaining the same in a given year should not be considered in calculating the “average 

percentage salary increases for California state employees” under Government Code section 

68203.  Defendants argue that these causes of action are barred by claim preclusion, based on 

the final judgment in the Mallano action.  The Court finds that this argument lacks merit. 

 In its ruling on defendants’ previous motion for summary adjudication, the Court rejected 

the argument that plaintiff’s claims are barred by issue preclusion, and the same logic applies to 

the defense of claim preclusion.  The question of how the 2016 amendments to section 68203 

should be interpreted could not have been raised in the Mallano litigation, because that litigation 

dealt only with fiscal years before the 2016 amendments.  Specifically, the Court stated as 

follows in its ruling on defendants’ previous motion for summary adjudication: 

While the Court need not rule on the issue at this time, the Court’s preliminary 

assessment is that, in these amendments, the Legislature is adopting the 

Decrease Formula that was rejected by both the trial court and the Court of 

Appeal in Mallano.  Regardless, the Legislature has made a substantial change 

to the formula for calculating judicial salary increases.  Accordingly, this aspect of 

defendants’ motion is governed by the rule that “when the current claim of issue 

preclusion involves different substantive law the second action does not present 

the same issue as the first.”  (California Hospital Assn. v. Maxwell-Jolly (2010) 

188 Cal.App.4th 559, 573.) 

On this point, while the Court need not decide the issue now, the Court notes 

the theoretical possibility that defendants are misreading the effect of the 

amendments.  In their opening memorandum, defendants state that the 

amendments direct CalHR to include in their calculation “state employee salaries 

that do not change ...”  (Memorandum, p. 29, lines 11-14.)  In fact, the 

amendments are silent on the issue of state employee salaries that do not 

change.  Subdivision (b)(1) expressly addresses only salary increases, and 

subdivision (b)(2) expressly addresses only salary decreases. 

In future proceedings, the Court will need to decide this question of statutory 

interpretation.  The question is important, because if salaries that do not change 
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are included in the Government Code section 68203 calculation, this will 

moderate judicial salary increases that would otherwise be higher.  The Court’s 

preliminary, nonbinding assessment is that it would be a more reasonable 

interpretation of the statute to include salaries that do not change in the 

calculation.  Otherwise, in a year when only a few bargaining units receive salary 

increases and most salaries remain the same, judicial officers would receive what 

might fairly be characterized as a windfall.  That is a question for another day. 

(Order After Hearing, filed on 9-30-19.)  Further, the Court of Appeal in Mallano expressly stated 

that the 2016 amendments could not be considered in its analysis: 

"A basic canon of statutory interpretation is that statutes do not operate 

retrospectively unless the Legislature plainly intended them to do so. [Citations.]"  

[Citation omitted.]   With respect to the 2016 amendments, the Legislature plainly 

stated otherwise: "By amending Section 68203 of the Government Code in this 

act, the Legislature does not intend to create an inference about the legal effect 

of the statute prior to the enactment of this act." (Stats. 2016, ch. 35, § 23.)  

The 2016 amendments to section 68203 accordingly do not support defendants' 

interpretation. 

(Mallano v. Chiang (Apr. 5, 2017, Nos. B272124, B276842) 2017 Cal. App. Unpub. LEXIS 2366, 

at *19-20.) 

 For this reason, defendants’ new evidence that CalHR has not changed its methodology 

since 2003 is not helpful.  The evidence begs the question of whether CalHR should have 

changed its methodology to reflect the 2016 changes to section 68203.  This is a question that 

was not, and could not have been, decided in the Mallano litigation. 

 In making their claim preclusion argument, defendants appear to have been misled by 

the following language in the Court’s earlier ruling: 

Insofar as plaintiff is challenging calculation practices that were in effect during 

one or more of the fiscal years covered by the Mallano action, and remained 

in effect during the 2016-17 fiscal year or later, the question is different.  

The Court’s preliminary, nonbinding assessment is that claim preclusion 

would apply to such unchanged practices, because those practices could have 

been challenged in the Mallano action.  However, the Court is unwilling to rule on 

the question as an abstract proposition.  Accordingly, should it come to light that 

some of the calculation practices plaintiff is challenging in this action were also in 

effect during one or more of the fiscal years covered by the Mallano action, this 

ruling denying summary judgment is without prejudice to defendants raising the 

defense that claim preclusion applies to such unchanged practices, in a new 

motion for summary adjudication or through some other appropriate procedure. 

In the context of the prior ruling’s earlier language concerning the unresolved impact of the 

2016 changes to section 68203, the meaning of this additional language seems clear.  However, 

to the extent that clarification is required, the Court states that it was referring to “unchanged 
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practices” other than the practice of how to deal with salaries remaining the same.  This point is 

further discussed in the context of the Third and Fourth Causes of Action below. 

  D-2. Defendants’ Alleged Wrongful Conduct. 

Defendants’ Role In Implementing Salary Increases 

 Government Code section 68203, as amended, now reads in pertinent part as follows: 

(b) 

(1) For the purposes of this section, average percentage 

salary increases for California state employees shall be those 

increases as reported by the Department of Human Resources 

to the Controller in a pay letter.  [Emphasis added.] 

Defendants argue, in the alternative, that there can be no genuine dispute between plaintiff and 

defendants concerning defendants’ obligations under section 68203, because defendants have 

implemented the salary increases reported in the pay letters issued by CalHR for the 2016-17 

fiscal year forward. 

 The Court finds that this argument has merit.  Plaintiff has neither alleged that, 

nor offered any evidence supporting the proposition that, there is any discrepancy between 

the pay letters issued by CalHR and the salary increases implemented by defendants.  Nor is it 

likely that any such discrepancy could ever arise: the pay letters explicitly state the precise 

dollar amount of the salary increases, leaving nothing for defendants to calculate or interpret.  

The statute gives defendants no discretion and explicitly sets forth the narrow scope of their 

ministerial duty: to implement what the pay letters state the salary increases “shall be.” 

All of plaintiff’s claims about calculation errors should have brought against CalHR, 

the department that made the calculations and issued the pay letters defendants complied with.  

But for whatever reason, plaintiff chose not to name CalHR as a defendant. 

 The Court grants summary adjudication of the First and Second Causes of Action on 

this ground. 

The Mallano Action 

 Plaintiff argues that the rationale of this Part D-2 is precluded by the judgment and 

the Court of Appeal decisions in the Mallano litigation.  The Court finds that Mallano is easily 

distinguishable, because it dealt with the duties defendants would have in the absence of 

pay letters: 

Defendants contend their duties under section 68203 are expressly 
conditioned upon the reporting of salary increases by CalHR in the form of pay 
letters.  Because CalHR did not formally inform the Controller of any judicial 
salary increases during the fiscal years at issue by sending a pay letter, 
defendants contend they had no duty to issue warrants to pay judges any salary 
increase.  [Emphasis added.] 
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The plain language of section 68203 does not support defendants' 

interpretation.  Subdivision (a) of the statute states that judicial salaries "shall be 
increased" each fiscal year by the amount that is the product of the judge's then 
current salary multiplied by the average percentage salary increase for state 
employees for that fiscal year.  (§ 68203, subd. (a).)  Subdivision (b) states that 
"salary increases for state employees shall be those increases as reported by" 
CalHR. 
 

Section 68203 does not condition payment of judicial salary increases 
upon CalHR's issuance of any formal written report or pay letter, nor does it 
require CalHR to issue a written report or specific form of communication 
regarding state employee salary increases to the Controller or anyone else.  
[Emphasis added.]  CalHR notifies the Department of Finance of state employee 
salary increases. State employee salary increases are also the subject of 
informal communications between CalHR and the Controller that occur regularly 
throughout the state budget process. The former manager of CalHR's costing unit 
testified in deposition and at trial that the Controller's office "is well aware" of 
CalHR's salary increase calculations and revisions to those calculations 
throughout the process because "[t]hey've been in contact on finding out . . . 
the numbers." There is no evidence that communications about percentage 
salary increases between CalHR and the Controller (both of which are 
departments within the executive branch) did not occur during the fiscal years 
in question, nor does the Controller claim that it had no knowledge of CalHR's 
salary increase calculations. 
 

The Controller does not dispute that its ministerial duties include paying 
judicial salaries and salary increases.  Section 68203 does not condition the 
Controller's exercise of those duties upon the issuance of a pay letter.  These 
duties exist whether or not CalHR has, as a matter of practice, historically issued 
pay letters. (Gilb v. Chiang (2010) 186 Cal.App.4th 444, 454, fn. 6, 111 Cal. Rptr. 
3d 822 (Gilb).) 

 
(Mallano v. Chiang (Apr. 5, 2017, Nos. B272124, B276842) 2017 Cal. App. Unpub. LEXIS 2366, 

at *20-22.) 

 The apparent informality with which salary increase data was shared between 

departments in the Mallano era was tightened up by the 2016 amendments to Government 

Code section 68203.  Again, that statute now reads in pertinent part as follows: 

(b) 

(1) For the purposes of this section, average percentage 

salary increases for California state employees shall be those 

increases as reported by the Department of Human Resources 

to the Controller in a pay letter.  [Emphasis added.] 
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Mallano cannot be stretched to support the proposition that defendants can be sued 

for complying with the pay letters that section 68203 now explicitly requires CalHR 

to send defendants. 

The Court’s Ruling On Defendants’ Demurrer 

 Plaintiff also argues that the rationale of this Part D-2 is precluded by the Court’s 

ruling on defendants’ demurrer, as set forth in the Order After Hearing filed on May 21, 2019.  

The Court finds that this argument lacks merit. 

 At the time of the demurrer, the Court did not have evidence before it of the precise 

nature of defendants’ alleged misconduct, i.e., evidence of defendants’ role in making the salary 

increase calculations.  The First through the Fourth Causes of Action accuse defendants of 

directly making incorrect calculations.  If that had proved to be true, if for example CalHR had 

failed to issue a pay letter for a given fiscal year from 2016-17 forward and left it to defendants 

to calculate the salary increases, then Mallano would have applied and defendants could 

theoretically have been held accountable for calculation mistakes that they themselves had 

made.  But as defendants’ uncontradicted evidence shows, that has not proved to be true: 

pay letters have been issued for each fiscal year from 2016-17 forward. 

 To the extent that the Court’s ruling on the demurrer overstated the applicability of 

Mallano to this action, by minimizing the significance of the 2016 changes to section 68203, 

the Court takes this opportunity to correct the error.  (See, Brown, Winfield & Canzoneri, Inc. v. 

Superior Court (2010) 47 Cal.4th 1233, 1249.)  Given the nature of plaintiff’s allegations and the 

absence of evidence at the time of the Court’s order after hearing, any such error was only in 

the articulation of the Court’s rationale, and not in the Court’s decision to overrule the demurrer. 

 E. The Third and Fourth Causes of Action. 

 E-1. Claim Preclusion. 

The Third and Fourth Causes of Action are based on an alleged calculation error that is 

distinct from that alleged in the First and Second Causes of Action.  Plaintiff here alleges 

as follows: 

…  [T]he formula erroneously calculated the average increase (which involves 
size of increase) instead of the average percentage increase (which involves rate 
of increase) for California state employees.  Plaintiff alleges that Defendants’ 
calculation was the wrong ratio calculating the percentage increase in judicial 
compensation payable.  [Emphasis added.] 
 

(Complaint, p. 9, lines 11-19.) 

 The Court finds that these causes of action are barred by claim preclusion, because 

defendants’ uncontradicted evidence shows that CalHR has used the same methodology for 

calculating the average percentage increase since 2003.  Plaintiff was a class member in the 

Mallano class action, and the class representative could have raised the “wrong ratio” theory 

in that action, but chose not to do so. 
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 The Court grants summary adjudication of the Third and Fourth Causes of Action on 

this ground. 

  E-2. Defendants’ Alleged Wrongful Conduct. 

 As a second, fully independent ground for granting summary adjudication of the Third 

and Fourth Causes of Action, the Court finds that the analysis in Part D-2 above applies with 

equal force to these causes of action.  There can be no genuine dispute between plaintiff and 

defendants concerning defendants’ obligations under section 68203, because defendants have 

implemented the salary increases reported in the pay letters issued by CalHR for the 2016-17 

year forward. 

 F. The Fifth Through Ninth Causes of Action. 

 The Fifth through the Ninth Causes of Action are what the Court will refer to as the “duty” 

causes of action.  While the First through the Fourth causes of action are based on the premise 

that defendants themselves are directly responsible for making calculation errors, the Fifth 

through the Ninth Causes of action are based on the premise that defendants had various duties 

to independently assess the calculations made by CalHR, to respond to claims of errors in those 

calculations received from judicial officers, and to correct any errors made by CalHR.   

Thus, in the Fifth Cause of Action, plaintiff alleges in pertinent part as follows: 

…  Plaintiff alleges that Defendants have a duty to do the calculation correctly 
and/or to see to it that the calculation is done correctly … 
[Emphasis added.] 
 

(Complaint, p. 10, lines 25-27.)  The Sixth Cause of Action adds the following additional 

allegations of duty: 

…  [1] Plaintiff alleges that Defendants have a duty to know how the calculation 
result under 68203 was reached.  [2] Plaintiff alleges that Defendants cannot 
delegate the duty and/or try to escape liability for mistakes.  Plaintiff alleges that 
Defendants cannot delegate the duty and/or act oblivious to mistakes.  …  
[3]  Plaintiff alleges that Defendants have a duty to disclose how the calculation 
result was reached, including its ingredients, such as pay letters, total salary 
amounts, increases, and/or number of employees in groupings.  [4]  Plaintiff 
alleges that Defendants have a duty to investigate credible allegations of a 
mistaken calculation and/or mistaken underlying data, and/or credible 
circumstances evidencing a mistaken calculation and/or mistaken underlying 
data.  [5]  Plaintiff alleges that Defendants have a duty to correct mistakes in the 
calculation under Section 68203.  …  [6]  Plaintiff alleges that Defendants have a 
duty to make the payment to Plaintiff honest, understandable, and protected by 
Defendants.  [Bracketed numbers added.] 
 

(Complaint, p. 11:20–12:4.)  The Seventh, Eighth, and Ninth Causes of Action are all variations 

on this “duty” theme. 
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 The Court grants summary adjudication of these duty causes of action under the same 

rationale set forth in Part D-2 above.  Again, Government Code section 68203, as amended, 

now reads in pertinent part as follows: 

(b) 

(1) For the purposes of this section, average percentage 

salary increases for California state employees shall be those 

increases as reported by the Department of Human Resources 

to the Controller in a pay letter.  [Emphasis added.] 

 None of the supposed duties that are the subject of the Fifth through the Ninth Causes of 

Action can fairly be read into this statutory language.  The statute gives defendants no 

discretion: the pay letters state what the salary increases “shall be,” and defendants’ only duty 

under the statute is to implement those salary increases. 

 The Court notes the seeming chaos and duplicative effort that imposing plaintiff’s alleged 

additional duties would create.  The State Controller, the JRS, and the Board would all have to 

hire the same kind of accounting staff already employed by CalHR, and each of those entities 

would have to perform an independent ‘audit’ of CalHR’s work.  How would any discrepancies 

between CalHR’s calculations and defendants’ calculations be resolved?  How would any 

discrepancies among the three defendants’ calculations be resolved? 

 The Court cannot find that the Legislature intended to create such a scenario when it 

amended section 68203 in 2016.  Rather, the Legislature intended to rectify the comparative 

confusion that was present during the Mallano era.  The parties’ respective duties are now clear: 

CalHR calculates, and defendants implement. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-00518 
CASE NAME: ROB HILL VS. MARATHON PETROLEUM 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY SPECIALTY WELDING AND TURNAROUNDS, LLC 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to October 15, 2020 at 9 a.m. 
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 9.  TIME:  9:00   CASE#: MSC20-00518 
CASE NAME: ROB HILL VS. MARATHON PETROLEUM 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MARATHON PETROLEUM CORPORATION 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to October 15, 2020 at 9 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC20-01306 
CASE NAME: TIERNAN VS. KALIN 
HEARING ON ORDER TO SHOW CAUSE WHY PRELIMINARY INJUNCTION 
SHOULD NOT BE ISSUED  /  SET BY COURT 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff's request for a preliminary injunction set for hearing on this date 
pursuant to the Order to Show Cause re Preliminary Injunction issued by the Court on 
August 13, 2020. For the reasons set forth, the request for a preliminary injunction is denied. 

Claims Alleged by Plaintiff 

This action is involves claims by Plaintiff Robert Tiernan for trespass and nuisance arising out of 
the use by bicyclists of a private road, Calle Arroyo, in a residential community known as Diablo. 
The Diablo community is comprised of 397 residential properties and the Diablo Country Club. 
(Compl. ¶¶ 6, 7.) 

A. The Quiet Title Action 
 

In 2017, Tiernan, along with other homeowners in the Diablo community, filed an action in this 
Court for quiet title and other causes of action. (See Tiernan et al. v. Diablo Community Services 
District et al., MSC17-02529 [for convenience, referred to as the "Quiet Title Action'].) The first 
cause of action in the Quiet Title Action sought a judgment against numerous named 
defendants, including the Diablo Country Club which is part owner of Calle Arroyo, and "all 
persons unknown claiming any legal or equitable right, title, estate, lien, or interest in the 
property described in the complaint adverse to plaintiff's title, or any cloud upon plaintiff's title 
thereto." (Second Amended Complaint ("SAC") filed Nov. 2, 2018.) 

The Quiet Title Action alleges that all persons with ownership interests in Calle Arroyo road in 
Diablo were either plaintiffs or defendants in the Quiet Title Action. (Quiet Title Action SAC ¶¶ 1-
24, 26, 40.) The Quiet Title Action sought a judgment quieting title to the real properties owned 
by plaintiffs and the defendants in Diablo "such that as of the date each Plaintiff and Defendant 
who lives on Calle Arroyo purchased their property, the portion of Calle Arroyo road on their 
respective properties was private property, and remains private property, and that no non-
homeowner Defendants, including the general public, have any rights, liens and/or interests 
whatsoever in said properties or Calle Arroyo road." (Quiet Title Action SAC ¶¶ 24, 40, and 
Prayer ¶ 1.)  

On September 24, 2019, the Court in the Quiet Title Action issued an amended judgment 
granting judgment to plaintiffs on their first cause of action for quiet title ("Quiet Title Judgment"). 
(Tiernan Decl. Exh. A [Quiet Title Judgment ¶ 1.) The Quiet Title Judgment includes a recital 
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referring to the Court finding that "Calle Arroyo is a private road owned by the homeowners on 
that road and the Diablo Country Club and that Calle Arroyo is not subject to any general 
easement of public use and that there is no express or implied dedication or easement of Calle 
Arroyo for public use." (Id. [Quiet Title Judgment p. 1, l. 26 - 2, l. 1].)  

The Quiet Title Judgment also granted judgment to defendant Diablo Community Services 
District ("DCSD") on the plaintiffs' third cause of action for declaratory relief against DCSD in its 
First Amended Complaint, by which the plaintiffs sought a declaration that DCSD was obligated 
to police the Calle Arroyo and prevent the public's use of that road. (Id. [Quiet Title Judgment 
¶ 2].) Reviewing the Court's file in the Quiet Title Action, the Quiet Title Judgment on the third 
cause of action for declaratory relief in the First Amended Complaint was entered after the Court 
granted DCSD's motion for judgment on the pleadings on that cause of action. Pursuant to the 
Court's October 30, 2018 order, the Court declared that the DCSD "does not have the authority 
to prevent the 'general public, including. . . bicyclists, vehicles and pedestrians' from using Calle 
Arroyo in Diablo." (Order Granting Defendant Diablo Community Services District's Motion for 
Judgment on the Pleadings on Plaintiffs' Third Cause of Action, and Granting Leave to File 
Second Amended Complaint with New Cause of Action entered October 30, 2018 in the Quiet 
Title Action.)  

The Current Action 

This action, filed by Tiernan alone as Plaintiff, asserts trespass and private nuisance causes of 
action against defendant Alan Kalin. He alleges Kalin is a bicyclist who is trespassing by riding 
on Calle Arroyo and is causing a nuisance by inciting other bicyclists to ride on Calle Arroyo in 
defiance of the Quiet Title Judgment.  

Concurrent with the complaint, Plaintiff filed an ex parte application for a temporary restraining 
order and order to show cause re preliminary injunction, seeking an order "restraining and 
enjoining Defendant from trespassing on Calle Arroyo road in Diablo, California, for any reason 
whatsoever, and/or from actively encouraging members of the general public to trespass on 
Calle Arroyo road and use it as a short-cut to access Mt. Diablo."  

The Court denied the temporary restraining order but issued an order to show cause ("OSC") 
directing Defendant to show cause why a preliminary injunction for that relief should not issue. 
Defendant timely filed opposition to the preliminary injunction request. 

Standard for Granting A Preliminary Injunction 

The decision to grant or deny a preliminary injunction " 'rests in the sound discretion of the 
trial court.' " (Tahoe Keys Property Owners' Assn. v. State Water Resources Control Bd. (1994) 
23 Cal. App. 4th 1459, 1470 [quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 69.) 
The California Supreme Court has explained that "the question whether a preliminary injunction 
should be granted involves two interrelated factors: (1) the likelihood that the plaintiff will prevail 
on the merits, and (2) the relative balance of harms that is likely to result from the granting or 
denial of interim injunctive relief." (White v. Davis (2003) 30 Cal.4th 528, 554.) (See also Butt v. 
State of California (1992) 4 Cal.4th 668, 677-678.) " 'The ultimate goal of any test to be used in 
deciding whether a preliminary injunction should issue is to minimize the harm which an 
erroneous interim decision may cause. [Citation.]' " (White v. Davis, supra, 30 Cal.4th at 554 
[emphasis by Court, quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 73].) 
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Though the issuance of a preliminary injunction generally lies in the trial court's discretion, 
"[a] trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. [Citation omitted.]" (Butt v. State of California, supra, 4 Cal.4th at 678.) Further, Plaintiff 
has the burden of showing all elements necessary to support the issuance of a preliminary 
injunction. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.)  

Analysis 

A. Facts Alleged by Plaintiff 
 

Plaintiff is the owner of one home located on Calle Arroyo road in Diablo. (Compl. ¶ 1; Tiernan 
Decl. ¶¶ 1, 3.) There are 22 homes located on Calle Arroyo road in Diablo. (Compl. ¶ 10, p. 4, 
ll. 15-16.) Tiernan has submitted a declaration by a surveyor filed in the Quiet Title Action 
showing his ownership interest in his lot extends to the middle of Calle Arroyo road in front of his 
residence, and the rest of Calle Arroyo road is a private road owned by other residents with lots 
located on Calle Arroyo. (Signoretti Decl. ¶ 4, Exh. B [Landon Blake Decl. dated August 2, 2018 
without Court filed stamp].) (See also Tiernan Decl. ¶1; Compl. ¶ 19.) Other homeowners own 
the portion of Calle Arroyo that extend in front of each of their respective residences to the 
midpoint of the road, but they are not plaintiffs in the action. (Quiet Title Judgment [judgment for 
plaintiffs on first cause of action]; Signoretti Decl. Exh. B [Blake Decl. ¶ 4 and Exh. 4].) The 
Blake Declaration and map show that Diablo Country Club owns half of Calle Arroyo road on the 
south side extending to the middle of the road, and in some instances the full width of Calle 
Arroyo, next to the property owned by the club. (Signoretti Decl. Exh. B [Blake Decl. ¶ 4 and 
Exh. 4].)  

The Complaint also alleges there are ordinances for the Diablo Community Services District 
enacted in 1993 and amended in 2002, one of which provides that the private roads in the 
community can only be used by "members of the Diablo Community Services District and their 
guests, members of the Diablo Country Club and their guests, and persons having legitimate 
business with members of the Diablo Community Services District or the Diablo Country Club." 
(Compl. ¶ 7, p. 2, ll. 24-27 [emphasis added].)  

B. Conflicting Facts and Evidence 
 

Many of the facts offered by the parties in support of and in opposition to Plaintiff's request for a 
preliminary injunction are disputed. Plaintiff and Defendant submit conflicting evidence as to 
whether Mr. Kalin has been riding his bicycle or otherwise trespassing on Mr. Tiernan's property, 
rather than riding on property owned by other residents or the Diablo Country Club, and whether 
Mr. Kalin or someone else was encouraging bicyclists to continue to use Calle Arroyo on three 
Saturday mornings at the end of June and beginning of July. (Tiernan Decl. ¶¶ 11, 12 {Kalin 
rides Calle Arroyo and Tiernan's property "on a near-daily basis" and has hidden in bushes near 
the entrance to Calle Arroyo and encouraged bicyclists to use the road]; Oakley Decl. ¶¶ 6-10 
[individual with "Santa" beard talked to bicyclists June 27, July 4, and July 11 and encouraged 
them to use Calle Arroyo while she was providing information about the Quiet Title Judgment]; 
Kalin Decl. ¶¶ 4, 5 [not hiding or encouraging cyclists to use Calle Arroyo], ¶¶ 7, 8 [not riding 
over Tiernan's or residents' side of Calle Arroyo and for the last several months, only riding 
Calle Arroyo to visit friends who live there]; Ambrose Decl. ¶¶ 5, 12 [he was the person 
encouraging cyclists to use Calle Arroyo, Kalin visits him regularly as his guest].)  
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The parties dispute whether Mr. Kalin "really" is a guest of his friends who live in the Diablo 
community. (Kalin Decl. ¶ 7; Ambrose Decl. ¶ 5; Tiernan Decl. ¶ 12; Signoretti Decl. ¶ 6 Exh. E 
[map showing Ambrose and Eorio homes, not Musco home].) The evidence is also disputed as 
to whether other Diablo residents or the Club do not object to the use of Calle Arroyo by the 
public or support Mr. Tiernan's ongoing efforts to exclude Mr. Kalin as well as other members of 
the public from using Calle Arroyo road. (Signoretti Decl. Exh. D [Cordeiro Decl.]; Ambrose Decl. 
¶¶ 4, 6, 7, 10, 11.) The parties also dispute whether the use of Calle Arroyo has resulted in 
damage to property, traffic accidents, or damage to the roadway itself caused by bicyclists. 
(Tiernan Decl. ¶¶ 6-8; Kalin Decl. ¶ 9; Ambrose Decl. ¶ 13.)  

There are other material facts relevant to the injunction request, however, that are essentially 
undisputed. Both the surveyor, Mr. Blake, and Mr. Ambrose state in their declarations that the 
individual lot owners generally own the portion of Calle Arroyo in front of their respective 
properties to the midpoint of the road, and that Diablo Country Club (the "Club") owns the south 
side of Calle Arroyo or in some places the entire width of the road. (Signoretti Decl. Exh. B 
[Blake Decl. ¶ 4 and Exh. 4 [survey map of Calle Arroyo]; Ambrose Decl. ¶ 4.) There is also no 
dispute that Mr. Kalin in fact does have friends who live in Diablo and specifically who live on 
Calle Arroyo. (Signoretti Decl. ¶ 6; Kalin Decl. ¶ 7; Ambrose Decl. ¶ 5.) The DCSD Ordinance 
quoted in Plaintiff's complaint specifically permits use and access to the Diablo roads by guests 
of residents. (Compl. ¶ 7.) To the extent that Mr. Kalin was advocating use of Calle Arroyo by 
nonresident bicyclists or conferring with bicyclists, joggers, and others about Calle Arroyo, 
the parties do not seem to contest that he (or Mr. Ambrose who takes responsibility for that 
advocacy) was doing so while physically located on a public road near the entrance to Calle 
Arroyo, but apparently not on Calle Arroyo itself. (Kalin Decl. ¶¶ 4, 5; Ambrose Decl. ¶ 12; 
Tiernan Decl. ¶ 11; Oakley Decl. ¶ 6.)  

Though Mr. Tiernan has alleged generally that bicyclists have caused damage to property and 
accidents by using Calle Arroyo (Tiernan Decl. ¶¶ 6-8), Mr. Tiernan does not offer any evidence 
that Mr. Kalin personally has been involved in any accident or caused any damage to Calle 
Arroyo, to Mr. Tiernan's property, or to other private property in Diablo to the extent he has used 
Calle Arroyo road.  

C. Plaintiff's Likelihood of Prevailing on the Merits of His Claims 
 

Mr. Tiernan's application for a preliminary injunction seeks to enjoin Mr. Kalin from trespassing 
not only on Mr. Tiernan's property but on the entirety of Calle Arroyo and cites authority 
supporting the Court's general right to enjoin a continuing trespass on property owned, 
possessed or controlled by the complaining party. He also seeks to enjoin Mr. Kalin from 
encouraging bicyclists or others from using Calle Arroyo, under a nuisance theory, but cites no 
authority to support the application of a nuisance theory to grant an injunction to prevent an 
individual from speaking on public property, even if the speech is encouraging others to 
trespass on private property. 

1. Trespass Cause of Action 
 

The elements of a trespass claim are: "(1) the plaintiff's ownership or control of the property; 
(2) the defendant's intentional, reckless, or negligent entry onto the property; (3) lack of 
permission for the entry or acts in excess of permission; (4) harm; and (5) the defendant's 
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conduct was a substantial factor in causing the harm. (See CACI No. 2000.)" (Ralphs Grocery 
Co. v. Victory Consultants, Inc., supra, 17 Cal.App.5th at 262.)  

"Trespass is an invasion of plaintiff's interest in the exclusive possession of land." (McBride v. 
Smith (2018) 18 Cal.App.5th 1160, 1174 [holding plaintiff could not state a trespass cause of 
action because she could not establish she had "an exclusive possessory right in the property," 
in that case, an easement].) While Plaintiff does not have to own the property to pursue a 
trespass claim, Plaintiff must possess, occupy or exercise control over the real property subject 
to the trespass claim. (Church of Christ in Hollywood v. Superior Court (2002) 99 Cal.App.4th 
1244, 1252; Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 17 Cal.App.5th 245, 262.)  

Interference with the "lawful use" of the property, as opposed to "exclusive possession," is not 
sufficient to support a claim for trespass. (McBride v. Smith, supra, 18 Cal.App.5th at 1175 
[holding no trespass claim could be stated by a party with an easement].) One court has 
described possession for purposes of a trespass claim as being "synonymous with 'occupation'" 
and stated that the term connotes "a subjection of property to one's will and control." (Veiseh v. 
Stapp (2019) 35 Cal.App.5th 1099, 1105, 1106 [citing Williams v. Goodwin (1974) 41 
Cal.App.3d 496, 508; trespass claim can be asserted by one in "peaceable" possession, shown 
by proof of actual possession].)  

Further, " '[w]here there is a consensual entry, there is no tort, because lack of consent is an 
element of the [theory underlying the tort]. 'A peaceable entry on land by consent is not 
actionable.' . . .' " [Citation omitted.]" (Church of Christ in Hollywood v. Superior Court (2002) 99 
Cal.App.4th 1244, 1252.) 

a. Plaintiff's Ownership or Possession of Calle Arroyo 
 

In Allred v. Harris (1993) 14 Cal.App.4th 1386, cited by Plaintiff, the landlord authorized one of 
the tenants in a commercial office building to pursue security measures for the property to stop 
an anti-abortion protester from trespassing on the property, including in the parking lot and 
walkways. (Id. at 1390, fn. 3.) The Court upheld the trial court's order granting an injunction to 
preclude the protestor from entering the property. The decision is distinguishable because the 
owner of the property (the landlord) expressly authorized the tenant to take action to protect the 
entire property. The Court also held the private walkways and parking lot were not a traditional 
public forum, and the protestor's free speech rights were therefore not unlawfully restricted by 
the injunction in that case. (Id. at 1391.) 

Other cases cited by Tiernan involve injunctions by a property owner to remove a physical 
encroachment on the property owner's land. (See Hirshfield v. Schwartz (2001) 91 Cal.App.4th 
749, 761 [affirming judgment denying injunction, and upholding determination defendant would 
have endured substantial hardship to remove encroachment compared to the lesser hardship on 
plaintiff]; Christensen v. Tucker (1952) 114 Cal.App.2d 554, 563-565 [addressing balancing test 
for granting or denying a mandatory injunction to remove physical encroachment on land].) 
Neither case involved a party seeking injunctive relief to preclude a trespass on property in 
which the party had no ownership or possessory rights. 

Mr. Tiernan has presented no evidence to support his ownership, possession, occupation, or 
control over any portion of Calle Arroyo other than the portion of the road in front of his 
residence to the middle of the road. Whether implicit or explicit, the trespass cases cited above 
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are all founded on the complaining party having an ownership or exclusive possessory right to 
the property subject to the trespass action.  

b. Consensual Entry and Threat of Continuing Trespass 
 

Mr. Tiernan also cites Mendelson v. McCabe (1904) 144 Cal. 230. In that case, the plaintiff had 
a right of way at the rear of a lot owned by the defendant, subject to defendant's right to have 
gates at the ingress and egress points. Plaintiff sought an injunction to compel defendant to 
leave the gates on his lot open; the defendant cross-complained for injunctive relief to preclude 
plaintiff from using the right of way unless he closed the gates after ingress and egress. 
Defendant prevailed in obtaining the requested injunction. To do so, the Court noted the 
defendant had to show "an intention on the part of the plaintiff to continue the injurious acts, and 
a reasonable ground to apprehend that he would do so." (Id. at 233.)  

Though Mr. Tiernan argues that Mr. Kalin is "trespassing every time" he uses Calle Arroyo 
(Reply, p. 5, l. 13), there is clearly no trespass if Mr. Kalin is invited to visit with another resident. 
(Compl. ¶ 7, p. 2, ll. 24-27 [guests of residents in Diablo permitted to use the roads]; Church of 
Christ in Hollywood v. Superior Court, supra, 99 Cal.App.4th at 1252) The evidence is 
undisputed that Mr. Kalin has social relationships with at least two other Diablo residents with 
homes on Calle Arroyo. To the extent that Mr. Tiernan' s position is that he can deny the guest 
of another resident the right to use Calle Arroyo to visit another resident on the road, he has 
cited no authority to support that position, and his position is inconsistent with the use of the 
road authorized under the applicable DCSD ordinance alleged by Mr. Tiernan in his complaint. 
Apparently, Mr. Tiernan has granted permission to other non-residents to use Calle Arroyo road. 
(Ambrose Decl. ¶ 8.) 

Though there is some dispute in the record, the Court finds there is credible evidence that 
Mr. Kalin is not trespassing on Mr. Tiernan's property, including the portion of Calle Arroyo road 
which Mr. Tiernan owns and has the right to possess and occupy, that he has not used the road 
except for visits with his friends in the community, and that he has used only the Club side of 
the road to avoid more disputes with Mr. Tiernan. In addition to not meeting the first element of 
a trespass claim, namely proof of Plaintiff's exclusive ownership, possession or control of 
Calle Arroyo, he has failed to demonstrate that Mr. Kalin is trespassing on the portion of Calle 
Arroyo Mr. Tiernan has an ownership or possessory interest in, and has failed to demonstrate 
Mr. Kalin has not had permission by another resident to use the road when he has used it over 
in recent months.  

c. Damage Caused by Mr. Kalin 
 

The harm necessary to support a trespass claim does not need to be substantial, but there must 
be proof of some injury caused by the trespass to support an injunction. (Mendelson v. McCabe, 
supra, 144 Cal. at 232-233.) Mr. Tiernan has not presented any evidence that Mr. Kalin himself 
has caused any damage whatsoever to Mr. Tiernan's property by any alleged trespass, or to 
any other portion of Calle Arroyo road. Mr. Tiernan has offered no evidence Mr. Kalin has been 
involved in any accident or caused any property damage anywhere on Calle Arroyo. Mr. Tiernan 
attests to damage or risks he contends exist as a result of hundreds of bicyclists using the road. 
Mr. Kalin is one bicyclist. 
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2. Private Nuisance Cause of Action 
 
A private nuisance action requires plaintiff to prove the (1) interference with the plaintiff's use 
and enjoyment of his property; (2) that the "invasion of plaintiff's interest in the use and 
enjoyment of the land [is] substantial, i.e., that it cause[s] the plaintiff to suffer 'substantial actual 
damage'"; and (3) that the interference is unreasonable, meaning that it is "'of such a nature, 
duration or amount as to constitute unreasonable interference with the use and enjoyment of 
the land.'" (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 262-
263 [Citations omitted, italics in original, quoting San Diego Gas & Electric Co. v. Superior Court 
(1996) 13 Cal.4th 893, 938.].) (See also Wilson v. Southern California Edison Co. (2018) 21 
Cal.App.5th 786, 802-803; Civil Code §§ 3479, 3481.) 

The requirements of substantial damage and unreasonableness 
are not inconsequential. . . . "The very existence of organized 
society depends upon the principle of 'give and take, live and let 
live,' and therefore the law of torts does not attempt to impose 
liability or shift the loss in every case in which one person's 
conduct has some detrimental effect on another." 

(Mendez v. Rancho Valencia Resort Partners, LLC , supra, 3 Cal.App.5th at 263 [italics in 
original, quoting San Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 893, 938.].) 

a. Lack of Proof of Substantial and Unreasonable Interference 
 

Plaintiff needs to demonstrate that his use and enjoyment of his property is being substantially 
and unreasonably interfered with by Defendant Mr. Kalin's conduct. To the extent the conduct 
consists of Mr. Kalin's physical use of the south side of Calle Arroyo owned by the Club, the 
evidence before the Court does not demonstrate Mr. Kalin's use of the road, even if the Court 
accepted Mr. Tiernan's testimony that it occurs almost daily, is causing substantial and 
unreasonable damage to Mr. Tiernan's interest in his own property. 

b. Political or Other Protected Speech 
 

Plaintiff has also not demonstrated an injunction is permissible or warranted to prevent Mr. 
Kalin's advocacy that bicyclists and others use Calle Arroyo despite its private status. The 
Plaintiff's proposed order presented seeks to enjoin Mr. Kalin from "encouraging members of the 
general public to trespass on Calle Arroyo road and use it as a short-cut to access Mt. Diablo." 
The evidence before the Court shows that the question of use of private land by the public, and 
specifically the roads in Diablo, has apparently been the subject of public debate in the locality, 
including at DCSD meetings, since 2014 based on the deposition transcript offered in the Reply. 
The involvement of at least one organization, East Bay Bikers, in the Quiet Title Action and 
identified in the Facebook posts offered by Plaintiff suggests this is an issue of importance to 
residents and nonresidents in the area with different viewpoints.  

Civil Code § 846, discussed further below, evidences the goal of the California Legislature to 
incentivize private landowners to allow public recreational use of privately owned open space. 
(See Hubbard v. Brown (1990) 50 Cal.3d 189, 192-195; Pacific Gas & Electric Co. v. Superior 
Court (2017) 10 Cal.App.5th 563, 576.) While nothing in the statute mandates that private 
property owners grant public recreational use of their private property, the statute shows that 
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debate on whether private property owners ought to grant permission for public recreational use 
is a matter is significant public interest.  

The only case cited by Plaintiff addressing permissible restrictions on speech under the First 
Amendment of the U.S. Constitution addresses the "clear and present danger" standard and 
requires speech to be evaluated in the context of the circumstances in which it is uttered. (Id. at 
52.) The Court cites the example of a person yelling "fire" in a crowded theatre causing a panic 
as being speech that is not protected under the circumstances in which it is uttered. (Id.)  

The evidence before the Court offered by Mr. Tiernan of risk or danger by Mr. Kalin's advocacy 
of the use of Calle Arroyo consists largely of general statements regarding incidents of property 
damage, traffic accidents, and difficulty residents have backing their cars out of their driveways 
based on the number of bicyclists on the road. He offers no details regarding the dates these 
incidents occurred or further details regarding the injuries he alleges to property or persons. 
There is no evidence that the incidents occurred after Mr. Kalin's alleged communications with 
potential recreational users of the road. To the contrary, the description of these incidents 
appears to be the same or similar to those alleged in the Quiet Title Action filed in 2017.  

The First Amendment of the United States Constitution and Article 1, § 2(a) of the California 
Constitution protect freedom of speech and assembly, particularly in traditional public forums 
such as streets and public sidewalks. (Prigmore v. City of Redding (2012) 211 Cal.App.4th 
1322, 1335.) The evidence shows that Mr. Kalin (or Mr. Ambrose) engaged in the advocacy 
Plaintiff seeks to curtail on a public street.  

Plaintiff cites no authority in which a court has issued an injunction to prevent speech of the type 
at issue in this case, on an issue of apparent local interest and political concern. Plaintiff asserts 
without authority that Mr. Kalin is advocating a crime, presumably criminal trespass. However, 
Plaintiff has not offered evidence or authority to support that contention. The evidence shows 
law enforcement for Diablo may not enforce the private property ruling in the Quiet Title 
Judgment by precluding recreational users from accessing Calle Arroyo road. (Eorio Decl. 
¶¶ 3-6.) 

Even if the trespass Mr. Kalin allegedly advocates could be considered criminal trespass, which 
is unclear and has not been shown by Plaintiff, Plaintiff has cited no authority that suggests this 
crime rises to the level for which an injunction restricting the right of free speech can issue. 
Code of Civil Procedure § 527.7, for example, authorizes injunctive relief in a civil action to 
enjoin an assembly of two or more persons advocating the acts of violence and where they 
have taken substantial action in further of committing acts of violence. (Code of Civil Procedure 
§ 527.7(b).) Those facts are not present here. 

D. The Balance of Harms Including Evidence of Irreparable Harm and Inadequate Legal 
Remedy 
 

Under the "balance of harms" factor, in determining whether to grant or deny a preliminary 
injunction the Court must consider: "(1) the inadequacy of any other remedy; (2) the degree of 
irreparable injury the denial of the injunction will cause; (3) the necessity to preserve the status 
quo; [and] (4) the degree of adverse effect on the public interest or interests of third parties the 
granting of the injunction will cause." (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286, 
fn. 5.) "[W]hatever the choice of words it is clear that a plaintiff must make some showing which 
would support the exercise of the rather extraordinary power to restrain the defendant's actions 
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prior to a trial on the merits. [Citations omitted." (Tahoe Keys Property Owners' Assn. v. State 
Water Resources Control Bd., supra, 23 Cal.App.4th at 1471.) 

The injunction Mr. Tiernan seeks is against a single individual bicyclist and recreational use 
advocate, Mr. Kalin. Plaintiff has not demonstrated that the restrictions on Mr. Kalin's use of 
Calle Arroyo and on his constitutionally protected speech are legally available or warranted in 
the face of the evidence of the harm Mr. Tiernan contends he is suffering or may suffer. Further, 
the Court notes that Mr. Tiernan's battle over the use of Calle Arroyo road has been ongoing for 
at least three years or more. Mr. Tiernan is not seeking to preserve the status quo through 
injunctive relief, but rather to alter the status quo pending trial on his trespass and nuisance 
claims, which also tips the balance of harms against issuance of an injunction. 

Mr. Tiernan attests that there are "hundreds of bicyclists" that pass his house during the 
weekdays, and that those numbers grow "exponentially" over the weekends. (Tiernan Decl. ¶ 8, 
p. 4, ll. 5-6.) However, Mr. Tiernan is seeking to enjoin only one bicyclist, Mr. Kalin, from using 
Calle Arroyo. To the extent that Mr. Tiernan can show his property has been damaged by Mr. 
Kalin or by Mr. Kalin's activities, he has not shown that a claim for monetary damages would not 
compensate him adequately for that injury. (See Hensley v. San Diego Gas & Electric Co. 
(2017) 7 Cal.App.5th 1337 [damages for emotional distress available in nuisance claim].) On the 
other hand, denying an individual the right to visit with friends residing in on Calle Arroyo would 
seem to cause Mr. Kalin substantially greater harm than Mr. Tiernan may be suffering by Mr. 
Kalin's individual use of Calle Arroyo road. 

Further, even considering the general evidence of the use of the road by other cyclists and 
recreational users and Mr. Tiernan's generalized claims or harm or risk, there is insufficient 
evidence that enjoining Mr. Kalin from use of the road or from his advocacy activities would 
prevent the harm Mr. Tiernan contends is occurring. The evidence shows Mr. Ambrose, East 
Bay Bikers perhaps and maybe others are also advocates for the use of the road, or at least are 
accessing the road regularly. Mr. Tiernan has not shown that the injunctive relief he seeks 
against Mr. Kalin will effectuate the relief he seeks by preventing the hundreds of other regular 
users from accessing the road or from advocating for its use by the public. 

Another harm Mr. Tiernan complains of is potential liability of the property owners to bicyclists, 
hikers and others using Calle Arroyo to access Mr. Diablo. In that regard, the Court notes that 
Civil Code § 846 may provide some protection to Mr. Tiernan and other property owners. The 
statute provides some immunity to private property owners when their property is used by 
recreational users without a charge or fee. (Hubbard v. Brown (1990) 50 Cal.3d 189, 192-195 
[explaining the history of the statute and its application].) In addition to protecting property 
owners from liability, "The Legislature was concerned with recreational users too, and sought to 
strike “a fair balance” between the interests of parties on both sides of the equation. [Citation 
omitted.] The means by which section 846 sought to achieve its goal of opening land to public 
recreational use was by “making recreational users responsible for their own safety” when land 
is opened for free. [Citations omitted.]" (Pacific Gas & Electric Co. v. Superior Court (2017) 10 
Cal.App.5th 563, 576.)  

The Court understands the frustration Mr. Tiernan evidently is experiencing from the use of 
Calle Arroyo by nonresidents. He has not presented evidence, however, to show a likelihood of 
prevailing on his claims against Mr. Kalin and that the balance of harms under the 
circumstances warrants the Court's granting the extraordinary relief of a preliminary injunction. 
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Evidentiary Objections 

Plaintiff has objected to evidence offered by Defendant in support of his Opposition. The Court 
rules on the objections as follows: 

A. Kalin Decl. 
 
Obj. No. 1 - ¶ 8: Sustained. 

B. Ambrose Decl. 
 
Obj. No. 1 - ¶ 6: Sustained. 

Obj. No. 2 - ¶ 7: Sustained. 

Obj. No. 3 - ¶ 7: Sustained. 

Obj. No. 4 - ¶ 9: Sustained. 

Obj. No. 5 - ¶ 10: Overruled. 

Exh. D: Sustained. 

C. Eorio Decl. 
  
Obj. No. 1 - ¶ 5: Sustained. 

Obj. No. 2 - ¶ 6: Overruled. 

 

  

11.  TIME: 10:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

12.  TIME: 9:01   CASE#: MSRA20-0002 
CASE NAME: LAWSON VS. JUDICIAL COUNCIL 
SPECIAL SET HEARING ON: PETITION FOR RELIEF SET BY DEPT .1 
* TENTATIVE RULING: * 

 
 The court denies petitioner’s petition for relief under Government Code section 946.6 
from the claim presentation requirement. 
 
 Background 
 
 In May 2013, petitioner caused to be filed a Family Law Code section 730 confidential 
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assessment (the “Assessment”) in an Alameda County Superior Court support and custody 
action, related case numbers D802925 and AF 12654762.  (Opening Brief at 2:19-21; Ex. A to 
Lawson Decl., Gov’t Claim, p. 2.)   The report was prepared by Donald Niall Fallin, Psy.D.  
Judge Bean stated during a hearing that month that the report had been received and was in the 
court’s file.  (Opening Brief at 2:23-24.)  At the trial in February 2014, Judge Pulido allegedly 
also acknowledged that the assessment was in the court’s file and physically held it up to the 
parties and counsel.  (Id. at 2:25-26.)   

 
After those family law proceedings ended and the minor child reached the age of 18, 

petitioner filed a motion on August 17, 2017 for an order directing the clerk to locate the 
assessment in the court’s file and turn it over to petitioner.  When the hearing on the motion was 
held on October 19, 2017, however, the clerk reported to Judge Clay that the confidential 
assessment could not be located.  At the conclusion of the hearing, Judge Clay directed the 
clerk to continue searching for the assessment and set a further hearing for November 21, 2017.  
(Opening Brief at 3:4-9; Lawson Decl., ¶ 3.)  Essentially the same thing occurred at seven more 
hearings.  Those hearings occurred on 11/21/17, 1/9/18, 3/6/18, 5/10/18, 8/21/28, 11/27/18, and 
2/26/19.  (Lawson Decl., ¶ 4.)   

 
Petitioner presented a government claim to respondent, the Judicial Council of the State 

of California, on February 15, 2019 concerning loss of the Assessment, before the final hearing 
in Alameda County on February 26, 2019.  The claim consisted of two pages and a two-page 
attached statement.  (See copy of the claim attached to Nishimi Decl.)  The claim states that the 
Assessment contains petitioner’s deeply personal information; and that knowing the 
Assessment has been lost, or possibly stolen, is shocking to petitioner and has caused 
frustration, disappointment, confusion anger and emotional distress.  Petitioner seeks $2,000 for 
the cost of the report, $4,500 in attorney’s fees incurred attempting to obtain it, and general 
damages in excess of $25,000.  (Ibid.)   

 
Respondent returned petitioner’s government claim on March 15, 2019, stating it was 

untimely, based on an accrual date of October 19, 2017, the date of the first Alameda County 
court hearing.  (Ex. C to Lawson Decl.) 

 
Subsequently, petitioner presented an application for late claim relief on September 14, 

2019.  Respondent denied that application on October 29, 2019.  (Lawson Decl., ¶ 6.)   
 
On May 15, 2020, petitioner then filed the instant petition for relief under Government 

Code section 946.6. 
 
Discussion 
 
A petition for relief under Government Code section from the requirement of presenting a 

government claim may be granted only if various conditions are met, including that the petitioner 
establishes he failed to present a timely government claim through mistake, inadvertence, 
surprise, or excusable neglect and that he applied for late claim relief within one year after 
accrual of his cause of action.  (Gov’t C. § 946.6 (b)(1) and (c) (1) and § 911.4 (b).)  
Furthermore, a section 946.6 petition must be filed “within six months after the application [for 
late claim relief] to the board is denied or deemed to be denied pursuant to Section 911.6.”  
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(Gov’t C. § 946.6 (b)(3).)   
 
Here, the Judicial Council argues that petitioner’s 946.6 petition must be denied because 

he failed to file his application for late claim relief within one year after the accrual of his cause 
of action.  (See Gov’t C. § 911.4 (b).)   

 
Courts do not fully agree whether the accrual date is properly considered in deciding a 

section 946.6 petition, some courts holding that such a petition assumes the government claim 
was presented too late and only considers the issue of excusable neglect, and others (usually 
more recent) saying that the accrual date is necessarily implicated on various issues in a 946.6 
proceeding and may be decided there.  (See Santee v. Santa Clara County Office of Educ. 
(1990) 220 Cal.App.3d 702, 711-712; DeVore v. Department of California Highway Patrol (2013) 
221 Cal.App.4th 454, 460.)   
 

Here, the court must decide the accrual date for purposes of applying the one-year 
deadline to apply for late claim relief.  Accrual for these purposes occurs at the same it does for 
statute of limitations purposes.  (K.J. v. Arcadia Unified School Dist. (2009) 172 Cal.App.4th 
1229, 1238; see Jefferson v. County of Kern (2002) 98 Cal.App.4th 606, 610.)  Accrual occurs 
when the cause of action is complete with all of its elements.  (K.J. supra, 172 Cal.App.4th at 
1239.)   If the plaintiff does not discover the elements when they all first occur, the cause of 
action accrues when he knows or has reason to suspect that someone has done something 
wrong to him.  (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397.)  
 

The court cannot say that petitioner suspected, or a reasonable person would have 
suspected, someone had done something wrong to him when the court was first unable to 
locate the Assessment, or at any particular point after that and before petitioner presented his 
government claim.  The same result might be reached by applying considerations of equitable 
tolling (see McDonald v Antelope Valley Community College (2008) 45 Cal.4th 88, 102) or the 
policy against forcing a person to bring a legal claim before it has factual support or there is any 
certainty he has been damaged.  (See Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 
815.)  The court cannot say petitioner’s cause of action accrued before October 29, 2018, when 
on November 27, 2018 the Alameda court was still trying to locate the report.  Thus, the court 
cannot conclude that petitioner failed to meet the one-year deadline to apply for late claim relief 
after accrual of his cause of action. 

 
However, petitioner’s cause of action certainly accrued by February 15, 2019, when he 

presented his government claim.  He would not have presented his government claim then 
unless he already knew or suspected the Confidential Assessment had been permanently lost.  
In his claim, petitioner claims damages because he knew the Assessment had been “lost, or 
possibly stolen.”  (Ex. B to Lawson Decl., final page.)   

 
Thud, a second deadline comes into play, the six-month deadline to file a section 946.6 

petition after denial of late claim relief.  (Gov’t C. § 946.6.)  Petitioner’s application for late claim 
relief was denied on October 29, 2019.  He had only until April 29, 2020 to file his petition for 
relief under section 946.6.  He did not file it until May 15, 2020.  Therefore, he failed to meet this 
six-month deadline. 
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While section 946.6 is a remedial statute and is to be liberally construed (Viles, supra, 
66 Cal.2d at 31), this rule of liberal construction does not extend to the statute of limitations.  
Rivera v. City of Carson (1981) 117 Cal.App.3d 718, 726; Tuolumne Air Service, Inc. v. Turlock 
Irrigation Dist. (1978) 87 Cal.App.3d 248, 252.) 

 
Petitioner does not state how he came to learn his application for late claim relief had 

been denied.  He may argue that notice of the denial was not mailed or received until a date that 
is less than six months before May 15, 2020, when he filed his petition.  This is irrelevant, 
however.  The six-month deadline runs from the date the application for late claim relief was 
denied or deemed denied, not from the date that notice of the denial was given or received.  
(City of San Diego v. Superior Court (2015) 244 Cal.App.4th 1, 7-11; cf. Gov’t C. § 946.6 (b) and 
945.6 (a)(1).) 
 

Therefore, the court has no choice but to deny petitioner’s petition.  The failure to 
present the 946.6 petition within six months after denial of late claim relief is fatal.  While the 
statute of limitations is not an element of most tort causes of action and can be waived if not 
asserted, the six-month deadline is a required element of a claim for relief under section 946.6.  

 
While this is not a valid consideration on a 946.6 petition and the court has not taken it 

into account in reaching its decision, the court also notes it would have been extremely difficult, 
if not impossible, for petitioner to establish he had a cause of action even if the court were to 
grant the petition.  As respondent notes, public entity liability is statutory only, and the court is 
aware of no statute under which respondent could be civilly liable for negligently misplacing or 
losing a document in a court file, or for preventing someone from stealing it.  Rather, courts 
have held there is no cause of action for negligent spoliation of evidence against either public or 
private defendants.  (See Forbes v. County of San Bernardino (2002) 101 Cal.App.4th 48, 
56-57.)  

 

 

 


